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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.
The decision to be entered in this case is not reviewable by any

ot her Court, and this opinion should not be cited as authority.!?

1Unl ess ot herw se indicated, section references hereafter
are to the Internal Revenue Code in effect for the year at issue.
Sec. 7491 in certain instances shifts the burden of proof to the
Commi ssi oner where the taxpayer introduces credi ble evidence with
respect to any factual issue relevant to ascertaining the
(continued. . .)



Respondent determ ned a deficiency of $3,228 in Federal
incone tax and an addition to tax under section 6651(a)(1) in the
amount of $152 for petitioner’s 2003 tax year.

The issues for decision are whether, for the year 2003,
petitioner is entitled to or responsible for (1) a dependency
exenpti on deduction for one child under section 151(c); (2) head-
of - househol d filing status under section 2(b)(1); (3) the earned
i ncone credit under section 32(a); (4) the child and dependent
care credit under section 21(a)(1); (5) the child tax credit
under section 24(a); and (6) the liability for the late-filing
addition to tax under section 6651(a)(1).

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and are nade part hereof.
Petitioner’s legal residence at the tinme the petition was filed
was Wnter Park, Florida. For reasons of privacy, the dependent
at issue in this case is not identified by nane and is referred

to as the “child”.

Y(...continued)
l[tability of the taxpayer. However, the burden shifts to the
Comm ssioner only if the taxpayer has conplied with al
requi renents as to substantiation and has mai ntai ned the
necessary books and records with respect to the factual issues.
The burden does not shift to respondent in this case because
petitioner maintained no books and records or any other factual
evidence to establish his entitlenment to the principal issue, his
entitlement to a dependency exenption deduction. However, as to
additions to tax, the burden of production is on respondent.
Sec. 7491(c).



- 3 -

For the year 2003, petitioner filed a Federal incone tax
return, Form 1040A, U.S. Individual |Income Tax Return. He filed
as a head- of - househol d and reported gross wage and sal ary i nconme
of $17,314. He claimed one child as a dependent, the child care
credit, the child tax credit, and the earned inconme credit. In
the notice of deficiency, respondent changed petitioner’s filing
status to single, disallowed the clainmed dependency exenpti on,
the child care credit, the additional child tax credit, and the
earned inconme credit and determned the late filing addition to
tax under section 6651(a)(1).

Petitioner is the father of one child, a boy, who was born
on Cctober 27, 1989. Petitioner and the nother of the child
never married, although they had |ived together in the past for
approxi mately 15 years. During the year at issue, the child
lived with his nother in the State of New York. It is this child
that petitioner clainmed as a dependent on his 2003 Federal incone
tax return. Respondent disallowed the clainmed dependency
exenpti on.

The Court first considers petitioner’s entitlenent to the
dependency exenpti on.

Section 151(c) allows taxpayers to deduct an annual
exenpti on anount for each dependent, as defined in section 152.
Under section 152(a), the term “dependent” neans certain

i ndi vidual s over half of whose support was received fromthe



t axpayer during the taxable year in which such individuals are

cl ai mred as dependents. However, section 152(e) provides a
speci al support test in the case of parents who are divorced or

|l egally separated or who |ived apart at all tines during the | ast
6 nonths of the year. Section 152(e) applies to parents who were

never married. King v. Conmm ssioner, 121 T.C. 245 (2003).

The support test in section 152(e)(1) applies if: (1) A
child receives over half of his support during the cal endar year
fromhis parents; (2) the parents are divorced under a decree of
divorce; and (3) such child is in the custody of one or both of
his parents for nore than one-half of the cal endar year. |If
these requirenents are satisfied, as in the present case, “such
child shall be treated, for purposes of subsection (a), as
recei ving over half of his support during the cal endar year from
t he parent having custody for a greater portion of the cal endar
year (* * * referred to as the ‘custodial parent’)”, thus
all owm ng the dependency exenption to be clainmed by the “custodi al
parent”.

Petitioner, as the “noncustodial parent”, is allowed to
claima child as a dependent only if one of three statutory
exceptions in section 152(e) is net. Under these exceptions, the
“noncustodial parent” is treated as providing over half of a

child s support if:



(1) Pursuant to section 152(e)(2), the custodial parent
signs a witten declaration that such custodial parent wll not
cl ai m such child as a dependent, and the noncustodi al parent
attaches such witten declaration to the noncustodial parent’s
return for the taxable year

(2) pursuant to section 152(e)(3), there is a nultiple
support agreenent between the parties as provided in section
152(c); or

(3) pursuant to section 152(e)(4), there is a qualified pre-
1985 instrunent providing that the noncustodi al parent shall be
entitled to any deduction all owabl e under section 151 for such
child, provided that certain other requisites, not pertinent
here, are net.

None of the above requirenments existed in this case. The
custodi al parent, the child s nother, did not sign a witten
declaration allow ng petitioner to claimthe dependency exenption
deduction, there was no nultiple support agreenent between
petitioner and the nother, and there was no pre-1985 instrunent
regarding the child. Although petitioner clains he provided $272
every 2 weeks for the support of the child, that factor alone is
not determnative. Petitioner, therefore, is not entitled to the
dependency exenption deducti on.

The second issue is petitioner’s entitlenment to head- of -

househol d filing status. Wth respect to this issue, section
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2(b) provides generally that an individual shall be considered a
head- of - househol d if, anong other requisites not pertinent here,
t he taxpayer maintains as his hone a household that constitutes
for nore than one-half of such taxable year the principal place
of abode, as a nenber of such household, of an unnmarried son or
stepson of the taxpayer. Sec. 2(b)(1)(A)(i). Petitioner’s son
did not live wwth petitioner; therefore, petitioner did not
provide or maintain a hone that was the principal place of abode
for his son for nore than one-half of the taxable year. Thus, it
follows that petitioner is not entitled to head-of -househol d
filing status for the year 2003. Respondent, therefore, is
sustai ned on this issue.

The third issue is petitioner’s claimto the earned incone
credit under section 32(a).

Section 32(a) provides for an earned incone credit in the
case of an eligible individual. Section 32(c)(1)(A), in
pertinent part, defines an “eligible individual” as an individual
who has a qualifying child for the taxable year. Sec.
32(c)(1)(A)(i). Aqualifying child is one who satisfies a
relationship test, a residency test, an age test, and an
identification requirenent. Sec. 32(c)(3). To satisfy the
residency test, the qualifying child nust have the sanme princi pal
pl ace of abode as the taxpayer for nore than one-half of the

taxabl e year in which the credit is clainmd. Sec.



32(c)(3)(A)(ii). As noted earlier, petitioner’s sonis not a
qualifying child for purposes of section 32(a) because the
child s principal place of abode for the entire year was with the
child s nother in New York. Respondent, therefore, is sustained
on this issue.

The fourth issue is petitioner’s claimto a child and
dependent care credit. Section 21(a) generally provides
al l omance for a credit against the tax to any individual who
mai nt ai ns a househol d that includes as a nenber one or nore
qual i fying individuals. The term “qualifying individual”, under
section 21(b), includes a dependent of the taxpayer under age 13,
with respect to whomthe taxpayer is entitled to a dependency
deducti on under section 151(c). Petitioner is not entitled to
t he dependency exenption deduction for the child. Further, the
al l owabl e credit, under section 21(b)(2), generally is based upon
enpl oynent -rel ated expenses that are incurred to enable the
t axpayer to be gainfully enployed, including expenses incurred
for the care of a qualifying individual. Oher provisions and
conditions of the credit are not pertinent here. There is no
showi ng that petitioner incurred expenses of the nature
described. The child lived in New York; consequently, petitioner
had no basis upon which he had to pay expenses for the care of

the child to enable petitioner to pursue gainful enploynent.
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Respondent’ s di sall owance of this credit, therefore, is
sust ai ned.

The fifth issue is the child tax credit under section 24(a).
Petitioner is not entitled to that credit because the child with
respect to whomthe credit is clained, under section 24(c), nust
be a child for whom the taxpayer is allowed a deduction under
section 151 and who has not attained age 17. Petitioner is not
entitled to the dependency exenption deduction under section 151
for the child. Petitioner’s son, therefore, was not a qualifying
child for the year at issue.

The final issue is the late filing addition to tax under
section 6651(a)(1l) with respect to petitioner’s 2003 incone tax
return. At trial, respondent submtted into evidence a
certificate of official record regarding petitioner’s incone tax
return for 2003. The copy of petitioner’s return for 2003, which
is part of the official record, shows a date stanp as havi ng been
recei ved on August 16, 2004. The attached copy of the return
shows that the return was signed on April 27, 2004. Under
section 6072(a), an inconme tax return on the basis of a cal endar
year shall be filed on or before the 15th day of April follow ng
the close of the calendar year. Petitioner’s return for 2003,

t herefore, should have been filed on or before April 15, 2004.
The return was received by the IRS several nonths |ater. More

inportantly, however, the return itself shows a signature date by



petitioner of April 27, 2004. Respondent, therefore, sustained
the burden of establishing that the return was not filed tinely.
Petitioner has the burden of proving that his failure to file
tinmely was due to reasonabl e cause and not due to willful

neglect. Sec. 6651(a)(1); H gbee v. Conm ssioner, 116 T.C. 438,

446- 447 (2001). Petitioner presented no evidence on the issue.
The Court sustains respondent on this issue.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




